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STATEMENT OP JURISDICTION 
This court has jurisdiction over this appeal pursuant 
to Utah Code Ann. §§ 78-2-2(3) (j) and 78-2a-3(2) (k) (1992). 
STATEMENT OF ISSUES AND STANDARD OF REVIEW 
First Security agrees with Schaub's description of the 
standard of review. However, First Security disputes Schaub's 
characterization of the issues and therefore restates them, in 
the same order as presented in Schaub's brief: 
1. Whether the district court correctly rejected 
Schaub's fraud defense on the ground that First Security had no 
duty to advise Schaub of the financial condition of Lever Log 
Systems, Inc. (the "Company"). 
2. The second issue stated by Schaub is encompassed 
within the first. 
3. Whether the district court correctly rejected 
Schaub's fraud defense for the additional reason that Schaub 
waived any reliance on any collateral for the loans in question. 
4. Whether the district court correctly ruled that 
the guaranties were adequately supported by consideration. 
5. Whether summary judgment was precluded by a 
genuine issue of material fact respecting the knowledge of the 
parties. 
6. Whether the district court correctly rejected 
Schaub's defense that the FSB Loan had been fully repaid. 
1 
STATEMENT OP THE CASE 
I. NATURE OP THE CASE 
First Security Bank of Utah, N.A. ("First Security") 
sued Donald Schaub ("Schaub") to enforce two separate guaranties 
that Schaub executed in 1991 in connection with two loans made by 
First Security to Lever Log Systems, Inc. (the "Company"), a 
builder of custom log homes. First Security alleged that the 
loans were in default and that Schaub had refused to pay 
according to his personal guaranties. 
In his answer, Schaub admitted that he had guarantied 
the loans. (Record at 14-15, 11 4,6.) He defended by asserting 
several affirmative defenses, including fraud, lack of 
consideration, impairment of collateral, and payment. 
II. COURSE OF PROCEEDINGS 
After exchanging written discovery, First Security 
moved for summary judgment as to both of Schaub's guaranties. 
The parties filed several briefs and presented oral argument to 
the district court. The district court granted the motion, and 
set out its decision in an ORDER OF SUMMARY JUDGMENT entered on 
November 17, 1994. 
III. DISPOSITION BELOW 
The district court decision was premised on its 
rejection of Schaub's affirmative defenses. The court rejected 
Schaub's fraud defense on the grounds that First Security had no 
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affirmative duty to speak and that Schaub had waived any reliance 
on the value or existence of the collateral. The court rejected 
Schaub's defense of lack of consideration because both loans were 
made contemporaneously with the guaranties. Finally, the defense 
of payment or accord and satisfaction failed based on the court's 
ruling that the payment in question was a partial payment only.1 
Based upon its rejection of Schaub's affirmative 
defenses, the district court granted the motion for summary 
judgment on all claims in the case. This appeal is from the 
district court's Order of Summary Judgment. 
IV. STATEMENT OP FACTS 
1. On or about January 4, 1991, the Company executed 
a non-revolving note (the "FSB Loan") promising to pay to FSB the 
principal sum of $100,000 plus interest at a variable rate. The 
FSB Loan matured on February 10, 1991. (Addendum 7, K 2; Record 
at 66.) 
2. The maturity date of the FSB Loan was extended to 
April 10, 1991, and then to July 2, 1991. (Addendum 7, 1 2; 
Record at 66.) 
3. On or about January 4, 1991, Schaub executed a 
continuing and unconditional guaranty of the FSB Loan ("FSB 
Guaranty"). (Addendum 7, ^ 3; Record at 66.) 
*The amount of the judgment, however, reflected a credit in 
the amount of the partial payment. 
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4. The purpose of the FSB Loan was to provide funds 
for the construction of a log home in Telluride, Colorado. 
(Addendum 9, 1 1; Record at 30.) 
5. As part of its security for the FSB Loan, First 
Security recorded a lien on the Telluride home. (Addendum 8, 
1 2; Record at 89.) 
6. On or about August 22, 1991, in return for an 
$80,000.00 payment on the FSB Loan, First Security released the 
lien on the Telluride home by executing a document entitled "Full 
Waiver and Release of Liens" ("Lien Waiver"). (Addendum 8, 1 4; 
Record at 90.) 
7. First Security did not intend, by executing the 
Lien Waiver, to discharge the remaining balance of the FSB Loan. 
(Addendum 8, 1 5; Record at 90.) 
8. On or about March 16, 1991, the Company obtained a 
Small Business Administration Loan ("SBA Loan") through First 
Security in the principal amount of $200,000. (Addendum 7, 1 4; 
Record at 66.) 
9. On or about March 14, 1991, Defendant executed a 
Small Business Administration Guaranty ("SBA Guaranty"), by 
virtue of which he guarantied payment of the SBA Loan. (Addendum 
7, K 5; Record at 66.) 
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10. At the time of Schaub's execution of the SBA 
Guaranty, the Company had an overdraft with First Security of 
$72,217.34. (Addendum 9, p. 4; Record at 33.) 
11. By the time of the actual funding of the SBA Loan, 
the overdraft had increased to $127,309.32. (Id.) 
12. Schaub testified in his affidavit that he never 
actually held any ownership interest in the Company; nor did he 
have any management authority. (Addendum 12, 1 4; Record at 9 8.) 
13. However, Schaub was the sole signatory for the 
Company on the FSB Loan, and was authorized to request advances 
thereunder. (Addendum 1; Record at 50.) 
14. Furthermore, Schaub signed the FSB Loan and the 
SBA Loan as corporate secretary of the Company. (Addendum 1 and 
5; Record at 50, 60-61.) 
15. Schaub also claimed that he had no knowledge of 
the Company's bank accounts. (Addendum 12, 1 5; Record at 99.) 
16. Schaub claimed that he was advised in executing 
the loan documents that the SBA Loan and the FSB Loan were fully 
collateralized with available assets of the Company. (Addendum 
12, H 6; Record at 99.) 
17. Schaub claimed that he did not know of the 
Company's overdraft status at First Security when he signed the 
SBA Guaranty. (Addendum 12, 1 7; Record at 99.) 
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SUMMARY OF ARGUMENT 
The district court correctly rejected Schaub's 
affirmative defenses of fraud, lack of consideration, payment, 
and accord and satisfaction. 
The fraud defense, insofar as it was premised on a 
failure to disclose, was correctly rejected because First 
Security had no affirmative duty to speak under Utah law. 
Insofar as it was based on an affirmative misrepresentation, 
Schaub's fraud defense was properly rejected because he failed to 
present evidence of reasonable reliance or that the 
representation was false. 
The district court properly rejected Schaub's lack of 
consideration defense because the SBA Guaranty was made at the 
time of the SBA Loan, and the making of the loan was sufficient 
consideration. Additionally, the SBA Loan amount exceeded any 
overdraft that may have existed at the time. 
Finally, Schaub's defense of payment fails because the 
payment in question was a partial payment only, and there is no 
evidence of an accord and satisfaction. 
ARGUMENT 
THE DISTRICT COURT DID NOT ERR IN GRANTING THE MOTION 
FOR SUMMARY JUDGMENT. 
I. THE SBA GUARANTY IS ENFORCEABLE. 
Schaub asserts the defenses of fraud, impairment of 
collateral, and failure of consideration to enforcement of the 
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SBA Guaranty. The district court correctly rejected each of 
these defenses,2 
A. Schaub*s Fraud Defense Fails Because First Security Had 
No Duty To Disclose And Because Schaub Did Not Rely. 
Schaub's fraud defense is based on his assertion that 
First Security did not disclose to Schaub the true state of the 
Company's finances, and affirmatively misrepresented that the 
loans were "fully collateralized." (Brief of Appellant, pp. 8-
9.) 
The record before the district court showed that Schaub was 
an officer of the Company and that he co-signed the SBA Note on 
behalf of the Company. (Facts, ^  14.) Schaub was the sole 
signer for the Company on the FSB Note and had authority to 
request advances thereunder. (Facts, 1 13.) Notwithstanding 
this undisputed evidence of his management authority within the 
Company, Schaub asserted in his affidavit that he had no 
management authority or ownership interest in the Company, and 
disclaimed any knowledge of the Company's bank accounts. (Facts, 
If 12, 15.) Finally, the record shows that on the day the SBA 
Note and SBA Guaranty were executed, the Company's overdraft with 
First Security was $72,217.34. (Facts, 1 10.)3 
2Schaub did not contest First Security's prima facie case. 
The dispute was over the affirmative defenses only. 
3Like all SBA Loans, this loan was in processing for a long 
time. The overdraft was allowed in contemplation of the loan. 
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1. Schaub's Fraud Allegations Regarding The Company's 
Financial Condition Fail Because First Security 
Had No Duty to Speak. 
The district court correctly rejected Schaub's fraud 
defense because First Security had no affirmative duty to 
disclose to Schaub any information regarding the Company's 
finances. Under Utah law, a fraud claim (or defense) may not be 
premised on a mere failure to disclose absent some special 
relationship between the parties that gives rise to an 
affirmative duty to speak. DeBry v. Valley Mortgage Co., 835 
P.2d 1000, 1007 (Utah App. 1992). In DeBry. this court stated as 
follows: 
A duty to speak "will not be found where the 
parties deal at arm's length, and where the 
underlying facts are reasonably within the 
knowledge of both parties. Under such 
circumstances, the plaintiff is obliged to 
take reasonable steps to inform himself and 
to protect his own interests." Sugarhouse 
Finance Co. v. Anderson, 610 P.2d 1369, 1373 
(Utah 1980). 
Id. The DeBry court held that the plaintiffs failed to state a 
claim because the allegations did not give rise to a duty to 
speak: 
There is nothing in the pleadings to indicate 
Valley Mortgage was in a better position than 
were the DeBrys, to have access to the 
relevant information, or that [Valley 
Mortgage] precluded the DeBrys from seeking 
the information. As purchasers of commercial 
property, the DeBrys could make inquiries 
themselves. 
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Id. In DeBry. the plaintiffs were true third parties to the 
transaction. On the other hand, Schaub, as an officer of the 
Company, is in no sense a third party. He is the borrower. 
Therefore, in addition to the legal argument that First Security 
had no duty to disclose, there is a practical, common sense 
arguement: Schaub should have had access (at the very least, in 
First Security's eyes) to the information he now claims First 
Security should have disclosed to him. 
In a factually similar case, the Seventh Circuit Court 
of Appeals recently considered and rejected the same argument 
being made by Schaub in this case: 
Professor Everett, arguing on behalf of all 
three guarantors, conceded that he had not 
found a case in Illinois (or any other 
jurisdiction) requiring a lender to reveal to 
a guarantor the value of the borrower's 
assets as collateral. No surprise. It 
amounts to saying that a potential debt 
investor in a firm (which a bank is) owes a 
duty of care, perhaps even a duty of loyalty, 
to the existing equity investors (which 
Guilford's guarantors are) or contingent debt 
investors (which all guarantors are, given 
the possibility of subrogation). That is 
unheard of in either corporate or banking 
law. . . . Banks' self-interest leads them 
to nose out the value of the collateral; if 
they do not, they are apt to suffer loss. 
Borrowers and guarantors have their own 
reasons to know the value of the assets. 
None acts as fiduciary of another. 
Continental Bank. N.A. v. Everett. 964 F.2d 701, 703-04 (7th Cir. 
1992)(citations omitted). 
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Schaub's assertion that First Security owed him some 
sort of a duty to disclose is untenable. Schaub was an officer 
of the Company. He co-signed promissory notes and had authority 
to request advances. There is no evidence in the record that 
might have led First Security to conclude that Schaub did not 
have access to the books and records of the Company or that 
Schaub was for any reason not aware of the Company's financial 
position. There also is no evidence of any special relationship 
between First Security and Schaub that might give rise to a 
fiduciary duty or other duty to disclose. Finally, there is no 
evidence that First Security had knowledge that Schaub was acting 
under a mistaken impression of the facts and circumstances 
surrounding the loans. Under these circumstances, if Schaub 
guarantied the SBA Loan without knowledge of the Company's 
financial condition, he has only himself to blame. The district 
court correctly held that First Security had no duty to speak. 
2. Schaub's Fraud Allegations Regarding The State Of 
The Collateral Fail Because Schaub Waived Any 
Right To Rely And Produced No Evidence That The 
Representation Was False. 
Schaub's fraud defense relating to the state of the 
collateral fails for lack of reasonable reliance, an essential 
element of any claim of fraud, and because there is no evidence 
that the alleged representation was false. Sugarhouse Finance 
Co. v. Anderson. 610 P.2d 1369, 1373 (Utah 1980). 
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The SBA Guaranty, signed by Schaub, contained the 
following provision: 
The obligations of the Undersigned 
hereunder, and the rights of Lender in the 
collateral, shall not be released, discharged 
or in any way affected, nor shall the 
Undersigned have any rights against Lender; 
by reason of the fact that any of the 
collateral may be in default at the time of 
acceptance thereof by Lender or later; nor by 
reason of the fact that a valid lien in any 
of the collateral may not be conveyed to, or 
created in favor of, Lender; nor by reason of 
the fact that any of the collateral may be 
subject to equities or defenses or claims in 
favor of others or may be invalid or 
defective in any way; nor by reason of the 
fact that any of the Liabilities may be 
invalid for any reason whatsoever; nor by 
reason of the fact that the value of any of 
the collateral, or the financial condition of 
the Debtor or of any obligor under or 
guarantor of any of the collateral, may not 
have been correctly estimated or may have 
changed or may hereafter change; nor by 
reasons of any deterioration, waste, or loss 
by fire, theft, or otherwise of any of the 
collateral, unless such deterioration, waste, 
or loss be caused by the willful act or 
willful failure to act of Lender. 
(Addendum 6, p. 2; Record at 64.) This provision makes clear 
that Schaub waived any right to rely on the value or extent of 
collateral. Thus, even if First Security represented that the 
loans were "adequately collateralized," Schaub could not have 
relied on the statement.4 
4Schaub's reliance on Golden Cone Concepts. Inc. v. Villa 
Linda Mall. Ltd.. 113 N.M. 9, 820 P.2d 1323 (1991) is misplaced. 
The provision at issue there generally disavowed any and all 
representations, whereas the provision at issue here addresses 
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Schaub's citation of Berkeley Bank for Cooperatives v. 
Meibos, 607 P.2d 798 (Utah 1980), also is unavailing. Although 
the court in Meibos affirmed a jury verdict of fraud, the case is 
wholly dissimilar in its facts. In Meibos, the actionable 
misrepresentations were as follows: 
1. That as a standard procedure the 
plaintiff required personal promissory notes 
from the members of all of the cooperatives 
to which it made loans. 
2. That the notes were not "money 
notes," but would be used to guarantee that 
the defendants would continue to ship milk to 
Dairymen so that Dairymen would stay in 
business and be able to repay the large 
loans. 
3. That plaintiff would never collect 
on these notes. 
607 P.2d at 800-01. There are no such alleged representations in 
this case. 
Furthermore, Schaub never produced any evidence that 
the SBA Loan was not "adequately collateralized" at the time the 
statement allegedly was made or, for that matter, at any time at 
all.5 In the absence of such evidence, summary judgment was 
proper. Celotex Corp. v. Catrett. 477 U.S. 317, 322-23 (1986) 
(to avoid summary judgment, non-moving party must come forward 
the issue of collateral only, which any guarantor has an interest 
in investigating for himself. See Everett, supra. 964 F.2d at 
703-04. 
5Schaub's affidavit avers merely that the statement was 
made. (Addendum 12; Record at 99.) 
12 
with evidence of genuine issues of material fact); accord Reeves 
v, Geiay Pharmaceutical, Inc., 764 P.2d 636, 642 (Utah App. 
1988). 
For these reasons, the district court did not err 
rejecting Schaub's defense of fraud. 
B. The District Court Correctly Rejected Schaub's 
Defense Of Failure Of Consideration. 
Schaub incorrectly argues that there was no 
consideration because over half of the loan proceeds were used to 
repay the Company's overdraft. This argument also must be 
rejected. 
First, it is undisputed that Schaub executed the SBA 
Guaranty two days prior to the provision of the SBA Loan. The 
making of the loan, therefore, was adequate consideration for the 
personal guaranty. Boise Cascade Corp. v. Stonewood Development 
Corp.. 655 P.2d 668 (Utah 19 82) (per curiam) (extension of credit 
to borrower adequate consideration for guaranty); Gelco IVM 
Leasing Co. v. Alger. 6 Wash. App. 519, 494 P.2d 501, 503 (1972) 
("It is not necessary that the consideration for the promise of 
guaranty be distinct from that of the principal debt, if such 
promise were made as part of the transaction which created the 
principal debt.") 
Second, at the time the SBA Guaranty was executed, the 
overdraft amount ($72,217.34) was greatly exceeded by the amount 
of the loan ($200,000.00). Although the overdraft amount 
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increased substantially (up to $127,309.32) by the time of the 
actual funding of the SBA Loan, the overdraft was still 
substantially less than the loan amount. Thus, even if Schaub's 
premise, that there is no consideration for a guaranty of a loan 
that is used simply to pay off another loan, is correct, it does 
not apply here, because the loan was not entirely used to repay 
the overdraft. 
II. THE FSB GUARANTY IS ENFORCEABLE. 
Schaub's defense to the FSB Guaranty is merely that the 
release of lien should operate as a complete release of the FSB 
Loan, notwithstanding the provision reserving claims against the 
Company. The district court correctly rejected this defense. 
The purpose of the FSB Loan was to finance the 
construction of a residence in Telluride, Colorado (the 
"Telluride Residence"). The record shows that all the loan 
amount of $100,000 was disbursed on a single day. (Addendum 9, 
p. 3; Record at 32.) There is no evidence in the record as to 
the actual use of the FSB Loan proceeds, but it is undisputed 
that First Security placed a lien on the Telluride Residence. 
(Facts, K 5.) It also is undisputed that in return for a payment 
of $80,000 on or about August 22, 1991, First Security released 
the lien. (Facts, 1 6.) The Lien Waiver included this 
provision: "The undersigned reserves all claims not related to 
the real estate improvements that Bank may have with Lever Log 
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Systems, Inc." (Addendum 8, Ex. A; Record at 92.) There is no 
evidence in the record concerning any negotiations or discussions 
between First Security and the Company (or Schaub) regarding the 
Lien Waiver. 
Schaub argues in his brief that First Security has 
admitted that Schaub "guaranteed only construction funds expended 
on 'the Connor residence, Teluride [sic], Colorado.'" (Brief of 
Appellant, p. 17.) That statement is untrue. By its terms, the 
FSB Guaranty applied to "any and all indebtedness of Lever Log 
Systems, Inc.," with a liability limit of $100,000.00. (Addendum 
4; Record at 58.) While First Security affirms that the FSB 
Loan was for the purpose of financing the construction of the 
Telluride Residence, the FSB Guaranty was not limited to any 
particular advance of funds for any particular purpose. 
The district court correctly rejected Schaub's defenses 
of payment and accord and satisfaction. First, it is undisputed 
that the amount of the loan was $100,000, not $80,000, and that 
First Security disbursed the entire amount of the loan. 
(Addendum 9, p. 3; Record at 32.) Second, it is undisputed that 
only $80,000 was repaid. (Facts, K 6.) Thus, there was no full 
payment. The defense of payment is "the satisfaction and 
discharge of a debt according to its terms." Shipping Corp. of 
India Ltd. v. Sun Oil Co.. 569 F. Supp. 1248, 1260 (E.D. Pa. 
1983) . Clearly, the FSB Loan was not satisfied and discharged 
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"according to its terms." Accordingly, the defense of payment 
does not apply. 
With respect to accord and satisfaction, this court has 
stated as follows: 
"An accord and satisfaction arises when the 
parties to a contract mutually agree that a 
performance different than that required by 
the original contract will be made in 
substitution of the performance originally 
agreed upon and that the substituted 
agreement calling for a different performance 
will discharge the obligation created under 
the original agreement." "Generally the 
elements of a contract must be present in an 
accord and satisfaction, including proper 
subject matter, offer and acceptance, 
competent parties and consideration." "The 
party alleging accord and satisfaction has 
the burden of proving every necessary 
element." The parties must also "clearly 
intend an accord and satisfaction for it to 
have effect." Such intention may be proven 
by the parties' conduct or words. 
Niederhauser Builders and Development Corp. v. Campbell, 824 P.2d 
1193, 1197-98 (Utah App. 1992). Schaub asserted accord and 
satisfaction as a defense6, and therefore he had the burden of 
proving it. 
Schaub clearly failed to meet this burden and summary 
judgment was properly granted. There was no evidence of any 
discussion of the terms of any accord, or of the terms 
6The defense in the answer is stated as follows: "The FSB 
Loan has been fully paid, settled and compromised." (Record at 
15.) Compromise and settlement is a subcategory of accord and 
satisfaction. 15A Am. Jur. 2d Compromise and Settlement § 2 
(1976) . The two are often used interchangeably. Id. 
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themselves. The only evidence is that First Security did not 
intend to discharge the remaining balance on the FSB Loan. 
(Facts, 1 7.) Thus, this defense fails because of Schaub's 
failure to support each of its elements with evidence. See 
Celotex v. Catrett. supra. 477 U.S. at 322-23. 
Schaub's reliance on the term "full payment" in the 
Lien Waiver also is unavailing. In the first place, Schaub did 
not raise this issue before the district court. He argued only 
that the actual amount disbursed was only $80,000. (Further Memo 
In Response To Motion For Summary Judgment, pp. 1-3; Record at 
69-71.) His failure to raise this argument below constitutes a 
waiver for purposes of his appeal. Olson v. Park-Craig-Olson. 
Inc., 815 P.2d 1356 (Utah App. 1991) (on appeal from summary 
judgment, court summarily rejected arguments not presented to the 
district court). 
Second, the term "full payment" was only one small part 
of a document titled "Full Waiver and Release of Lien," which 
document was created for the purpose of releasing a lien. 
(Facts, 1 6.) The Lien Waiver does not purport in any way to 
compromise the underlying debt or Schaub's guaranty of that 
underlying debt. Taken in context, "full payment" means only 
that the $80,000 has been fully paid. In addition, in the last 
sentence of the Lien Waiver, First Security clearly preserved its 
claims against the Company and, therefore, against Schaub. 
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Finally, the district court did not "assume" anything 
in giving judgment for $20,000.00 on the FSB Loan and FSB 
Guaranty. (Brief of Appellant, p. 17J Rather, the court relied 
on undisputed evidence in the form of affidavits and documents. 
In fact, the district court could have reached a different 
decision only by "assuming" that Schaub had undisclosed evidence 
which raised a genuine issue with respect to whether the loan had 
been completely paid off. 
Accordingly, the district court did not err in 
rejecting Schaub's defenses of payment or accord and 
satisfaction. 
CONCLUSION 
For these reasons, First Security respectfully requests 
that the judgment of the district court be affirmed. 
DATED this VP day of April, 1995. 
RAY, QUINNEY & NEBEKER 
Dee R. Chambers i 
Scott A. Hagen 
Attorneys for First Security 
Bank of Utah, N.A. 
18 
CERTIFICATE OF MAILING 
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this [Oft day of April, 1995 to the following: 
E. Craig Smay 
505 East 200 South, Suite 400 
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118055 
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Tabl 
Bank Use Only 
Officer's Initials 
Office No. 
FIRST SECURITY BANK OF UTAH, N.A. 
NON-REVOLVING NOTE 
No 
Borrowers) Lever Too; Systerna. I n c . 
JANUAPY A 
Qqden 
.19 9 1 
Utah 
(Address) 2525 North Highway 89-91 Qqden, UT 844Q4 
Principal Amount $ 1 0 0
 r OOP. 0 0 
For value received, the undersigned ("Borrower(s)") promises to pay to First Security Bank of Utah, N A , ("Bank"), or to its order, the total principal 
amount outstanding on this Note ("Note") together with interest as stated below, in lawful money of the United States of America. 
INTEREST: 
Interest on the outstanding unpaid balance, both before and after any event of default, shall be calculated on the following basis until paid: 
Fixed Rate F i rs t Security Bank's prime rate i s i t s announced rate of interest used as a 
„ . _
 A ^ . . reference point from which i t may calcu late the cost of c red i t to customers. N/A percent per annum until paid, or i t \s subject to change from time to t ime. F i rs t Security Bank may make loans 
bearing interest above, a t , or below i t s prime ra te . Variable Rat* 
2 . 0 0 0 percent per annum above Bank's Prime Rate until paid, representing a total of 1 1 . 5QQ % as of the date of this Note. Bank's 
Prime Rate may change from time to time, and the interest payable on this note will continue to fluctuate at the same increment above the 
Prime Rate as stated above. Any changes in the interest rate under this Note shall become effective without prior notice, on the date on which 
the Bank's Prime Rate changes. 
The actual interest to be charged under this Note shall be calculated daily on the outstanding balance on a 3 6 0 day base year. Should the rate 
of interest as calculated exceed that allowed by law, the applicable rate of interest will be the maximum rate of interest lawfully allowed. 
Interest on this Note is payable At Matur i ty . 
The principal amount outstanding on which the interest rate shall be charged shall be determined from the Bank's records, which shall at all times be 
conclusive. 
PAYMENT SCHEDULE: 
The principal amount outstanding on this Note shall be due and payable in full on: 
At Matur i ty , Which Ts 02/10/91 When A l l Pr incipal And Accrued Interest Shall Be Due. 
Principal and interest shall be payable at the 
O g d e n 
Qqden Main Office of First Security Bank of Utah, N A in 
Utah, or at such other place as the holder of this Note may designate. At Bank's option, payments will be 
applied first to accrued interest with the remainder ftf any) applied to the principal. 
ADVANCES 
Borrowers) agrees that any and alt advances made hereunder shall be for Borrower(s) benefit whether or not said advances are deposited to Borrow-
ers) account, and that persons other than the undersigned Borrower (s) may have authority to draw against such account Advances may be made here-
under at the oral or written request o< G a r y P . L e v e r , D o n a l d V . S c h a u b 
who is (are) hereby authorized to request advances and to direct the disposition of any such advances until written notice of revocation of this authority 
is received by Bank from Borrower(s). 
SECURITY 
This Note is secured by Securi ty Agreements 
Covering Accounts R e c e i v a b l e . Inventory and Equipment 
dated January 4 
-.19 91 
If Borrower fails to make any scheduled payment on this Note when due or otherwise defaults in any other obligations imposed by this Note, or by 
any Loan Agreement, Security Agreement, or any document which secures this Note, the Bank, at its option, may declare immediately due and 
payable all amounts then due on this Note, or any other note secured by collateral securing this Note. Bank shall have all rights of offset against any 
account or property of Borrower(s) held by Bank. Borrowers) shall pay all costs and expenses incurred by the Bank or by any other holder of this Note 
in connection with any failure to pay or other default of Borrower(s), including attorney's fees, collection costs, court costs, and costs on appeal, 
whether incurred before or after judgment 
This Note is to be construed under the laws of the State of Utah. 
The makers, sureties, guarantors and endorsers of this Note jointly and severally waive presentment for payment protest, notice of protest, and 
notice of non-payment of this Note, and consent that this Note or any payment due under this. Note may be extended or renewed without prior demand 
or notice, and further consent to the release of any collateral or part thereof, with or withoutsuistitution. 
Lever Lpg Srystems^Ir 
teld V. Schaub, S e c r e t a r y 
1-37 R6/83 UT PS 
Tab 2 
LG-MC. ^320:7^;C3-50Gf3 
K.ct S'ir/jriiy L'nnk of Utah, N. A: ("First Security") has extended ^iedil to the undersigned (inc^idua^an^ccuiective / 'EcmywefT) pursuam 
•:. a r-«orfiS:>o:y notJ dated 1 /4 /91
 ( | h e -Not6-) Jn t h e S i a* e d principal amount of $ I ' - U . O 1 ^ - ^ , The Hots* % secured and 
vrpcrl'id b / !o_<; p^rcsme.us. collateral documents, gu"an(fest and/or subc-rdi:i3tions. The Nc?a and ary loan zye&n-Bris, coEats/a' 
>:.K.;rr..::.,.s, rjusrni .ties, and subordinations, tonather with any previous modifications to any of thrss docjr^rr.ls, s^afl be '•= 'errec to as iha 'Loa*: 
r
 'o::owe* h\ s rsqufcsiec certain modifications to foe Loan Documents ar \ First Security is w.. «ig to grant sue-*: x.cdascs&jrssn the fcHowsng 
r-rr " r n.-f r ^ - * :~P5. 
:. Provided '.hat alt conditions stated herem are satisfied, the terms of the Loan Documents are heresy modified as fciicss: 
;I*J:.A •**» appi.'cable box(es)) 
: j Yh* rrf.-riiy d?»e of the Note is extended to A p r i l 10, 1991 
r
"j The. •r.u -si- rate under the Note is modified to be , _ _ per annum. 
An \r-\r :i st rcio based upon the- prime rate shall oe aojustod vviih each change in the crime rate, Tne tollowrg oemntfion eppfies to 
vcrbble into: est rates based upon the prime rate: 
Fir?t Security's "Prime Rate" is iis snnoun: J rate of inVrest used as a referenceooint frc-n vvhicn it may c=Jcd^n= 
t*.3 ccat cf crtoi\ to cusiom^rs. It is subject to change from time to time. First Security rr^y mass loans oeannvu 
j.Jors-si rtovs, al or below hs Prime Hale. 
Li • Lo p«i:o!c.*! amount shown on the Note is being changed to $ , ro be evidence*:? t>y a crw3S3ry no!? of eve~ 
(J -IT rr.cwiiii in thci amount. 1 he nevv promissory note represents the s?.me obligation represented t y toe Mc£,^nT4odlfiedhef£*:y. 
r
- e new prcn -s-^ ry ncte doer not constitii a repaymc nt or sxiinguisnment of the Note, btt crriy a rioaific&acn fte^eof. 
^J Ti;j u* -".riwr.i tonr.r of the MOID are modified to require 
yil'v^il\zvJl'\ Jo lh£_Laan Dwi^jmlz: 
" "i^- Lo-« Documents su,rii bo amenced as follows: 
As prpc^'-tjitions io the ' rms of this Agreement, Borrov;er shall complete or provide the following ff none, type Nr'A in subsection 2.1): 
2.1 N / A 
2.2 N/A 
2.3 N/A 
UR7S0 5Y 
Tab 3 
First 
ecunt 
Bank, 
,gfc Modification Agreement 
^ (Secured Transactions) 
Loan No.03200786303-50013 
First Security Bank of Utah, N.A. ("First Security") has extended credit to the undersigned (individually and collectively "Borrower") pursuant 
to a promissory note dated 1/4/9] (the "Note") in the stated principal amount of $ 1 0 0 , 0 0 0 . 0 0 . The Note is secured and 
supported by loan agreements, collateral documents, guaranties, and/or subordinations. The Note and any loan agreements, collateral 
documents, guaranties, and subordinations, together with any previous modifications to any of these documents, shall be referred to as the "Loan 
Documents." 
Borrower has requested certain modifications to the Loan Documents and First Security is willing to grant such modifications on the following 
terms and conditions. 
1. Provided that all conditions stated herein are satisfied, the terms of the Loan Documents are hereby modified as follows: 
(check the applicable box(es)) 
Modifications to the Terms of the Note: 
[X] The maturity date of the Note is extended to J u l y 2 , 1991 . 
• The interest rate under the Note is modified to be per annum. 
An interest rate based upon the prime rate shall be adjusted with each change in the prime rate. The following definition applies to 
variable interest rates based upon the prime rate: 
First Security's "Prime Rate" is its announced rate of interest used as a reference point from which it may calculate 
the cost of credit to customers. It is subject to change from time to time. First Security may make loans bearing 
interest above, at or below its Prime Rate. 
• The principal amount shown on the Note is being changed to $ , to be evidenced by a promissory note of even 
date herewith in that amount. The new promissory note represents the same obligation represented by the Note, as modified hereby. 
The new promissory note does not constitute a repayment or extinguishment of the Note, but only a modification thereof. 
• The repayment terms of the Note are modified to require 
Other Modifications to the Loan Documents; 
• The Loan Documents shall be amended as follows:. 
2. As preconditions to the terms of this Agreement, Borrower shall complete or provide the following (if none, type N/A in subsection 2.1): 
2.1 N/A 
2.2 N/A 
$ 2.3 N/A 
2.4^^^MSfLLlli2/ N/A 
3. As an additional precondition to the terms of this Agreement, Borrower shall pay or shall have paid all reasonable fees, costs, and 
expenses, of whatever kind or nature, incurred by First Security, including but not limited to attorneys' fees and filing fees. 
4. ft is the intention and agreement of Borrower and First Security that: (i) all collateral security in which First Security has acquired a secunty 
interest or other lien pursuant to the Loan Documents shall continue to serve as collateral secunty for payment and performance of all the 
obligations of the Borrower under the Loan Documents, and (ii) all agreements, representations, warranties and covenants contained in the Loan 
Documents are hereby reaffirmed in full by Borrower except as specifically modified by this Agreement. 
5. Borrower hereby acknowledges that (i) the Loan Documents are in full force and effect, as modified by this Agreement, and (ii) by entering 
into this Agreement, First Security does not waive any existing default or any default hereafter occurring or become obligated to waive any 
condition or obligation under the Loan Documents. Borrower hereby waives and releases any and all claims, demands, causes of action, or 
defenses against enforcement that could be asserted against First Security, whether known or unknown, arising out of or in any way connected 
with the Loan Documents. 
6. In addition to this Agreement, the Loan Documents, and any additional documents that this Agreement requires, this finance transaction 
may include written documentation such as resolutions, waivers, certificates, financing statements, filings, statements, closing or escrow 
instructions, loan purpose statements, and other documents that First Security may customarily use in such transactions. Such documents are 
incorporated herein by this reference. All the documents to which this paragraph makes reference express, embody, and supersede any previous 
understandings, agreements, or promises (whether oral or written) with respect to this finance transaction, and represent the final expression 
of the agreement between First Security and Borrower, the terms and conditions of which cannot hereafter be contradicted by any oral 
understanding (if any) not reduced to writing and identified above. 
* Effective as of the 1 0 t ^ day of A p r i l 
FIRST SECURITY BANK OF UTAH, N.A. 
199 1 
BORROWER(S) 
AFFIRMATION QF GUARANTIES AND SUBORDINATIONS 
Each of the following guarantors or subordinators hereby acknowledges and consents to the foregoing Modification Agreement and affirms 
and restates each liability and agreement under the guaranty(ies) or subordination agreement(s) execi|ted as part of the Loan Documents 
(including the continued subordination as to any increase in the principal amount of the Note). 
Date: 
Date: 
Date: 
April 10, 1991 
April 10. 1991 
Date: April 10, 1991 
Date: 
L-14R7/90 5Y 
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CONTINUING AND UNCONDITIONAL dvJARANTY 
For good and valuable consideration, the undersigned (hereinafter called "Guarantors") jointly and severally, absolutely and uncon-
ditionally, guarantee and promise to pay to F i r s t S e c u r i t y B a n k o f U t a h , N . A . 
(hereinafter called "Bank") or to its order, on demand, any and all indebtedness nf L e v e r Log S y s t e m s , — I I K L . 
__ (hereinafter called "Borrowers") owed to or in favor of Bank. 
1. Guarantors understand that the term "indebtedness" as used in this agreement is used in its most comprehensive sense and does 
not refer solely to the evidences of such indebtedness. It includes, but is not limited to, any and all credits, loans, advances, debts, 
obligations and liabilities now owed by or hereafter incurred by Borrowers or any one or more of them, whether such indebtedness is 
voluntary or involuntary, due or not due, contingent or absolute, liquidated or unliquidated, determined or undetermined. Guarantors 
guarantee and promise to pay any and all indebtedness of Borrowers with interest on said indebtedness according to the terms of the 
respective obligations or according to law, including all renewals, extensions of time, or modifications of such indebtedness. Guarantors 
agree to pay this indebtedness of Borrowers whether Borrowers may be liable individually or jointly with others, or whether recovery of 
such indebtedness may be or hereafter become barred by any statute of limitations, or whether such indebtedness may be or hereafter 
become otherwise unenforceable. 
2. It is agreed and understood by Guarantors that any and all indebtedness of Borrowers or any one of them was agreed to and 
extended by Bank to Borrowers or for their account in reliance upon this guaranty, and that Guarantors will notify Bank in writing in 
the event of any change in their respective financial statements and that Guarantors shall furnish Bank with current financial 
statements upon request. 
3. Guarantors' liability under this agreement shall not exceed at any one time the sum of - . 
ONE HUNDRED THOUSAND NQ/100 plus interest and legal fees 
Dollars ($ 1 0 0 , 0 0 0 . 0 0 p l u s i n t e r e s t and l e g a l f e e g ) 
as principal, together with interest on such part of the principal not exceeding the above stated sum. It is understood and agreed that if 
the limit of the liability is left blank that this shall be an unlimited guaranty. Notwithstanding the limit of Guarantors' liability, 
Guarantors agree that the Bank may permit the indebtedness of the Borrowers to exceed such liability. The liabilities of the Guarantors 
shall remain at all times undiminished, unreleased and undischarged to any extent until payment in full of all indebtedness of 
Borrowers guaranteed by this agreement. Any payment by Guarantors shall not reduce Guarantors' maximum obligations under this 
agreement unless Bank agrees in writing. The obligations of Guarantors under this agreement shall be in addition to any other 
obligations Guarantors may have to bank under any other contracts, including guaranties, whether such guaranties are for the 
indebtedness of Borrowers or any one of them or any other persons. 
4. This guaranty may be terminated only by written notice signed by Guarantors, delivered to and receipted for by the Bank office 
or branch at which the indebtedness was incurred. This termination shall be effective only is to new obligations incurred after the 
receipt by Bank of the notice of revocation of this guaranty. Guarantors shall remain liable fat any and all indebtedness incurred prior 
to the receipt of such notice. Guarantors shall also remain liable for any and all renewals, extensions, modifications or other liabilities 
arising out of such indebtedness. Each Guarantor agrees that should any one or more serve/notice of revocation, such notice shall not 
affect the liability of any other Guarantor. 
5. Guarantors agree that upon any default of the Borrowers, Bank may, at its^pffcJn; dnpeeed directly and at once, without notice, 
against the Guarantors or any one of them to collect and recover the full aflkpftrjt o\ thcvjability hereunder, or any portion of such 
liability. The obligations of the Guarantors under this agreement are jomnayd several, and independent of the obligations of 
Borrowers, and a separate action or actions may be brought and prosecutekjpigainst Guarantors whether action is brought against 
Borrowers or whether Borrowers be joined in any such action. Guarantors agree to assume the responsibility for being and keeping 
themselves informed of the financial condition of Borrowers and of all other circumstances bearing upon the risk of nonpayment of the 
indebtedness which diligent inquiry would reveal, and that absent a request for such information by Guarantors, Bank shall have no 
duty to advise them of information known to it regarding the condition of the Borrowers' indebtedness. 
6. Guarantors authorize Bank, without notice to or further consent by Guarantors, and without affecting their liability under this 
agreement, from time to time in whole or in part to: (a) renew, extend, accelerate or otherwise change the time for payment of, or 
otherwise change the terms of the indebtedness or any part thereof of Borrowers or any one of them, including increasing or decreasing 
the rate of interest on such indebtedness; (b) take and hold security for the payment of this guaranty or the indebtedness guaranteed, 
and exchange, surrender, compromise, release, enforce, waive, release or deal with such security in any manner Bank deems necessary, 
whether this security was provided by Borrowers or Guarantors, or any one of them; (c) apply such security and direct the order or 
manner of sale as Bank in its discretion may determine, and (d) release or substitute any one or more of the endorsers or Guarantors, 
or Borrowers. 
L.l Rev. 6/79 7Y
 P a g c l o f 2 A L ( L _ _ B o r r o w e r ' s Initials 
7. Guarantors expressly waive any right: (a) to notice of action or nonaction on the part of Borrowers, Bank or any or all of the 
Guarantors; (b) to notice of acceptance of this guaranty; (c) to the creation, renewal, extension or accruals of any of the obligation(s) of 
the Borrowers, present or future; (d) to any notice of default or nonpayment and notice of dishonor to or upon Guarantors, Borrowers 
or any other party liable for any of the obligations of Borrowers; (e) to notice after the sale, exchange, compromise or other disposition 
of any and all collateral; (f) to all other notices to which Guarantors might otherwise be entitled in connection with this guaranty of any 
indebtedness or obligations hereby guaranteed. 
8. Guarantors also expressly waive any right: (a) to make any defense arising by reason of any disability or other defense of 
Borrowers or by reason of the cessation from any cause whatsoever of the liability of Borrowers; (b) of subrogation until all 
indebtedness of Borrowers be paid in full to Bank; and (c) to participate in any security now or hereafter held by Bank. 
9. In addition to all liens upon, and right of setoff against the moneys, securities or other property of Guarantors given to Bank by 
law, Bank shall have a lien upon and a right of setoff against all moneys, securities and other property of Guarantors, including any 
property Guarantors held in any partnership, whether such property is now or hereafter in the possession of or on deposit with Bank, 
whether held in a general or special account or deposit, or for safekeeping or otherwise. Every such lien and right of setoff may be 
exercised without demand upon or notice to Guarantors. No lien or right of setoff shall be deemed to have been waived by any act or 
conduct on the part of Bank, or by any neglect to exercise such right or setoff or to enforce such ben, or by any delay in so doing, and 
every right of setoff and lien shall continue in full force and effect until such right of setolT or hen is specifically waived or released by 
an instrument in writing executed by Bank. 
10. Where any one or more of Borrowers is a corporation or partnership it is not necessary for Bank to inquire into the powers of 
Borrowers or the officers, directors, partners or agents acting or purporting to act in their behalf, and any indebtedness made or 
created in reliance upon the professed exercise of such powers shall be guaranteed hereunder. 
11. Guarantors jointly and severally agree to pay a reasonable attorney's fee and court costs if this guaranty be placed with an 
attorney for collection or enforcement or if suit be instituted thereon, including attorney's cost and fee on appeal. 
12. Guarantors agree that this agreement shall be binding upon the undersigned, the legal representatives, successors and assigns 
of the undersigned and shall be governed by and construed in accordance with the laws of the state in which it is signed. 
13. Any married person who signs this guaranty hereby expressly agrees that recourse may be had against his/her separate 
property for all his/her obligations under this guaranty. 
14. This guaranty is assignable with any one for all of the indebtedness and principal obligations which it guarantees, and when so 
assigned, the Guarantor shall be bound as above to transferees. 
15. In all cases where there is but a single Borrower or a single Guarantor, then all words used herein in the plural shall be 
deemed to have been used in the singular where the context and construction so require; and where there is more than one Borrower 
named herein, or where the guaranty is executed by more than one Guarantor, the word "Borrowers" and the word "Guarantors" 
respectively shall mean all and any one or more of them. 
DATED this 4TH day of JANUARY ,19 9 1 
_ 1 / 4 1Q91 
WITNESS GJOAFjtmOR"Donald V. S c h a u b
 D a t e 
K^_7TTJI if —^^i u" / -
19. 
WITNESS GUARANTOR Date 
WITNESS GUARANTOR Date 
7 . 19. 
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0**a *09*rr%t Mo, 3?<S^20i 
£KP*m**\ VH0-. 12014T7 
U.S. Small 8usiness Administration 
NOTE 
S6A LOAN NOM6£R 
GP-439-892-3001-SLC 
?nn,nnn,on 
For value received, the undersigned promises to pay to the order of 
(Date) 
S a l t Lake-Cit-v. i i ^ h 
(City arid SUi») 
March 14 , 19 91 
Fijrst S e c u r i t y Bank o f Utah . N . A . . 4QS fin,n-h M^n s*y»»+. 
<***•) 
at its office m the city of S a l t Lake C i ty State of Utah 
or at holder's option, at such other place as may be designated from time to time by the holder 
Twn-Hnnrirpri-T^a.^and and No/IQQ— 
annum, payment to be made in installments as follows: 
. _ dotlars. 
<vvr*«o«t«mou«0 i n i t i a l 
with Interest on unpaid principal computed from the date of each advance to the undersigned at the/rate of 11*50 percent per 
Note in the principal amount of S 2 0 0 , 0 0 0 . with interest beginning at the rate of 1 1 * 5 % 
per annum, and payable in monthly installments beginning at S 2 . 8 1 2 . 0 0 . including principal 
and interest. Interest shall be adjusted up or down on the first day of each January, April, July and 
October by adding 2 . 7 5 % to the minimum New York prime rate published in the Wall Street 
Journal As the rate of interest changes, the monthly installment shall be increased or decreased to 
reflect the change of monthly interest accruaL Lender shall notify Borrower of any change in 
interest rate within ten days of the effective date. All payments shall be applied first to interest 
accrued to the date of payment and the balance, if any, shall be applied to principal. The first 
monthly installment shall be due o n e (1) month(s) from the date of the Note and subsequent 
installments shall be due on the same day of each month thereafter until t e n f l O ) years 
from the date of the Note, at which time the ENTIRE BALANCE of both principal and interest 
then outstanding shall be due and payable. 
p r e c e d i n g 
If this Note contains a fluctuating interest rate, the/notice provision is not a pre-condition (or fluctuation (which snail take place 
regardless of notice). Payment of any instaUment of principal or interest owing on this Note may be made prior to the maturity date 
thereof without penalty. Borrower shall pfO^iCe lender with written notice o( intent to prepay pan or an of this loan at least three (3) 
weeks prior to the anticipated prep*Yt™m date. A prepayment is any payment made ahead of schedule that exceeds twenty (20) per-
cent of the then outstanding principal t>atance. If borrower makes a prepayment and fails to give at least three weeks adv*o<-*
 n*Mir* 
This promissory note is given to secure a loan which SB A is making or \r\ which it is participating and, pursuant to Part 101 o< 
the Ruies and Regulations or S8A (13 C-F.R- 101.1(d)). this instrument is to be construed and (when S8A is the Holder or a party in 
interest) enforced i<\ accordance with applicable Federal law. 
Lever Log System, Inc, 
By: w 
P. Lever, ^President 
Attest: 
Donald V. Schaub, Secretary 
•.. •-.wrcr. 
Note. —Co<pocate aopfecants mast execute Note, tn corporate name, ©y c-uty auirvorized office*, *Ad seat muse ©e ataxed and fluty attested; pan-
oersnip applicants must execute Note in Grm name, togetne* wi<r\ signature o< a genera* panae*. 
S8A *xm t47 C*+Ti 
Tab 6 
6013926068;8 2 
13326068 P.02. 
SBA LOAN NO. 
G P - 4 3 9 - 8 9 2 - 3 0 0 1 - S I J C 
SMALL BUSINESS ADMINISTRATION (SBA) 
GUARANTY 
March 14
 f 1Q 91 
In order to induce F i r s t S o m i r i t y q*nk n f nt-*hr M.& , (hereinafter called "Lender") to make a loan or 
(S8A or other Lending Institution) 
loans, or renewal of extension thereof, to Lever . l o g S y s t e m s , I n c . 
(hereinafter called "Debtor"), the Undersigned hereby unconditionally guarantees to Lender, its suc-
cessors and assigns* the due and punctual payment when due, whether by acceleration or otherwise, in accordance with ihe terms 
thereof, of the principal of and interest on and all other sums payable, or stated to be payable, with respect to the note of the Debtor, 
made by the Debtor to Lender, dated March 1 4 . 1991 _ 
, in the principal amount of & 200
 r OOP - no , with interest at the rate of 
11 -50 per cent per annum. Such note, and the interest thereon and all other sums payable 
with respect thereto are hereinafter collectively called liabilities.* As security for the performance of this guaranty the Undersigned 
hereby mortgages, pledges, assigns, transfers and delivers to Lender certain collateral (if any), listed in the schedule on the reverse side 
hereof. The term "collateral" as used herein shaH mean any funds, guaranties, agreements or other property or rights or interests of any 
nature whatsoever, or the proceeds thereof, which may have been, are* or hereafter may be, mortgaged, pledged, assigned, transferred 
or delivered directly or indirectly by or on behalf of the Debtor or the Undersigned or any other party to Lender or to the holder of the 
aforesaid note of the Debtor, or which may have been, are, or hereafter may be held by any party as trustee or otherwise, as security, 
whether immediate or underlying, for the performance of this guaranty or the payment of the Liabilities or any of them or any security therefor. 
The Undersigned waives any notice of the incurring by the Debtor at any time of any of the Liabilities, and waives any and all 
presentment, demand, protest or notice of dishonor, nonpayment, or other default with respect to any of the Liabilities and any obligation 
of any party at any time comprised in the collateral. The Undersigned hereby grants to Lender full power, in Its uncontrolled discretion 
and without notice to the undersigned, but subject to the provisions of any agreement between the Debtor or any other party and Lender 
at the time in (once, to deal in any manner with the Liabilities and the collateral, including, but without Bmiting the generality of the 
foregoing, the to&owing powers: 
(a) To modify or otherwise change any terms of all or any pan of the Liabilities or the rate of interest thereon (but not to increase 
the principal amount of the note of the Debtor to Lender), to grant any extension or renewal thereof and any other indulgence 
with respect thereto, and to effect any release, compromise or settlement with respect thereto; 
(b) To enter into any agreement of forbearance with respect to ail or any part of the Liabilities, or with respect to all or any part of 
the collateral, and to change the terms of any such agreement; 
(c) To forbear from calling for additional collateral to secure any of the Liabilities or to secure any obligation comprised in the collateral; 
(d) To consent to the substitution, exchange, or release of all or any part of the collateral, whether or not the collateral, if any, 
received by Lender upon any such substitution, exchange, or release shall be of the same or of a different character or value 
than the collateral surrendered by Lender, 
(e) In the event x>f the nonpayment when due. whether by acceleration or otherwise, of any of the Liabilities, or in the event of 
default in the performance of any obligation comprised in the collateral, to realize on the collateral or any part thereof, as a 
whole or in such parcels or subdivided interests as Lender may elect, at any public or private sale or sales, for cash or on credit 
or for future delivery, without demand, advertisement or notice of the time or place of sale or any adjournment thereof (the 
Undersigned hereby waiving any such demand, advertisement and notice to the extent permitted by law), or by foreclosure or 
otherwise, or to forbear from realizing thereon, alt as Lender in its uncontrolled discretion may deem proper, and to purchase 
alt or any part of the collateral for its own account at any such sale or foreclosure, such powers to be exercised only to the 
extent permitted by law. 
The obligations of the Undersigned hereunder shall not be released, discharged or In any way affected, nor shall the Undersigned 
have any rights or recourse against Lender, by reason of any action Lender may take or omit to take under the foregoing powers. 
In case the Debtor shall fail to pay all or any pari of the Liabilities when due, whether by acceleration or otherwise, according to the 
terms of said note, the Undersigned, immediately upon the written demand of Lender, wil! pay to Lender the amount due and unpaid by 
the Debtor as aforesaid, in like manner as if such amount constituted the direct and primary obligation of the Undersigned. Lender snali 
not be required, prior to any such demand on, or payment by, the Undersigned, to make any demand upon or pursue or exhaust any of 
<ts rights or remedies against the Debtor or others with respect to the payment of any of the Liabilities, or to pursue or exhaust any of 
its rights or remedies wfth respect to any part of the collateral. The Undersinn<*d «;K«if hav* rv> rinht /M c,.K^5f,^ ^k-^^.^* «»•* 
K L V toYi/^r-aJ* i tLf .Ut- l t t - VOltf ; 1 1 - 1 2 - 9 1 12: 10PM 
~ -N0O-i2-1991 13'-m FROM ^ ^ TO 
%5IV^ 
•N00-12-1991 13:10 FROM ^B 
T 0 13926068 P.03 
The obligations of the Undersigned hereunder, and the rights of Lender in the collateral, shall not be released, discharged or in any 
way affected, nor shall the Urxter&gmrt have any rights against Lender, by reason of the fact that any of the collateral may be in default 
at the time Of acceptance thereof by Lender or later, nor by reason of the fact that a valid ?ien in any of the collateral may not be conveyed 
to. or created in favor of. Lender, nor by reason of the fact that any of the collateral may be subject to equities or defenses or claims in 
favor of others or may be invalid or defective <n any way; nor by reason of the fact that any of the Liabilities may be invalid for any reason 
whatsoever; nor by reason of the fact that the value of any of the collateral, or the financial condition of the Oebtor or of any obligor 
under or guarantor of any of the collateral, may not have been correctly estimated or may have changed or may hereafter change; nor 
t>y reason of any deterioration, waste, or loss by fire, theft, or otherwise of any of the collateral, unless such detenoration, waste, or loss 
be caused by the willful act or willful failure to act of Lender. 
The Undersigned agrees to furnish Lender, or the holder of the aforesaid note of the Debtor, upon demand, but not more often than 
semiannually, so kxig as any part of the indebtedness under such note remains unpaid, a financial statement setting forth, in reasonable 
detail, the assets, liabilities, and net worth of the Undersigned. 
The Undersigned acknowledges and understands that if ths Small Business Administration (SBA) enters into, has entered into, or 
vill enter into, a Guaranty Agreement, with Lender or any other lending institution, guaranteeing a portion of Debtor's Liabilities, the 
Jndersigned agrees that it is not a coguarantor with SBA and shall have no right of contribution against SBA The Undersigned further 
jgrees that all liability hereunder shall continue notwithstanding payment by SBA {^n6e( its Guaranty Agreement to the other lending 
-tstitutton. 
The term "Undersigned" as used in this agreement shall mean the signer or signers of this agreement and such signers, if more 
*>an one. shall be jointly and severally liable hereunder. The Undersigned further agrees that all liability hereunder shall continue 
•©(withstanding the incapacity, lack of authority, death, or disability of any one or more of the Undersigned, and that any failure by Lender 
>r rts assigns to file of enforce a claim against the estate of any of the Undersigned shall not operate to release any other of the 
Undersigned from liability hereunder. The failure of any other person to sign this guaranty jfcatj not release or affect the liability of any 
igrw hereof. 
:>nald V* Schaub 
NOTE.—Corporate guarantors must execute guaranty in corporate name, by duly authorized officer, and seal must be affixed and 
jty attested; partnership guarantors must execute guaranty in firm name, together with signature d a general partner. Formally executed 
jaranty is to be delivered at the time of disbursement of loan. 
(UST COLLATERAL SECURING THE GUARANTY) 
Tab 7 
DEE R. CHAMBERS (A3706) and 
SCOTT A. HAGEN (A4840) of 
RAY, QUINNEY & NEBEKER 
Attorneys for Plaintiff 
79 South Main Street 
P.O. Box 45385 
Salt Lake City, Utah 84145-0385 
Telephone: (801) 532-1500 
IN THE SECOND JUDICIAL DISTRICT rO'TRT OF WEBER COUNTY 
STATE OF 
ooooo 
FIRST SECURITY BANK OF lfI Ah I AFF;T?V7~ OF WILLIAM ~ 
National banking associatio: HUG 
Plaintiff, 
: C 
v. 
DONALD SCHAUB, uuug-. n 
Defendant. 
ooooo-
H ) 
s s, 
^..: LAK I | 
Affiant being first duly sworn, deposes and says: 
"
:ntiff Firsr** Cftnnrity Bank
 wi 
Utah as a spe^xa. ....*:.--. a 
responsibility \e files he above-reterenced matte, T 
h ; -^>"<•* +-ur> representations stated 
hereii i upon thai ^_**_.. . _ _ -.-3 
are kept and generated in the ordinary course of Plaintiff's 
bus i m-'^ s 
COUNTY wi 
2. On or about January 4, 1991, Lever Logs System, 
Inc. ("Lever Logs") executed a non-revolving note ("FSB Note") 
promising to pay to First Security the principal sum of $100,000 
plus interest at a variable rate. The note matured on 
February 10, 1991. A true and correct copy of the FSB Note is 
attached to the Complaint as Exhibit "A". By virtue of two 
modifications, the maturity date was extended to April 10, 1991, 
and then to July 2, 1991. 
3. On or about January 4, 1991, Defendant executed a 
continuing and unconditional guaranty ("FSB Guaranty"). A copy 
of the FSB Guaranty is attached to the Complaint as Exhibit "B". 
4. On or about March 16, 1991, Lever Logs obtained a 
small business administration loan ("SBA Loan") through Plaintiff 
in the principal amount of $200,000. This loan is evidenced by a 
promissory note, a true and correct copy of which is attached as 
Exhibit "C" to the Complaint. 
5. On or about March 14, 1991, Defendant executed a 
small business administration guaranty ("SBA Guaranty"). A copy 
of the SBA Guaranty is attached to the Complaint as Exhibit "D". 
6. Lever Logs is in default of the FSB Note and the 
SBA Loan, having failed to make payments as agreed. 
7. Despite demand by Plaintiff, Donald Schaub is in 
default of his guaranties by having failed to make any payments 
of principal or interest under his guaranties. 
-2-
n mv nhe amount due and owing under the FSB Note is 
$20, 000. or principal together with interest . ;i the accrued amount. 
of '*" " 
per diem. 
9 There is rr.w due and owing r.r. it-r the SBA Loan the 
p. .. i. < ; lit P I • >st 
through January z4 , 1 9 ^ «::.; ,iu.42 p^i dit; thereafter. 
1^. A ^ a result * Defendant's fn lure to pay his 
g^ -*. - , i • torne> s 
to prosecute tnis action and has and will incur attorneys' fees 
and costs in su-^ endeavor, 
day of (f* L ' _ _ _ _ , 1994. 
SUBSCRIBED 1 tf 3 D SW. 
»;.':TA':y P'JEUC 
7 9 $ ; . . ! v ? : r r ' i o o 
S . L . C . . UT JU111 
CCMr/''CS;"?iD:HjRE3 
KGW 11 .1935 
STATE Or UTAH 
1 I'M air. - nughes 
. .•-lore me t h i s j /L 1 day of 
I r 
V ¥ - /!/ 
Nota 
Res> s^^lMi^M 
My uommiss i on Expi res: 
CERTIFICATE OF SERVICE 
I hereby certify that on the^^V day of < V ^ { , 1994, a 
true and correct copy of the foregoing Affidavit of William R. 
Hughes was mailed, postage prepaid, to the following: 
E. Craig Smay 
505 E. 200 S. #400 
Salt Lake City, Utah 84102 
< ^ c 
60903.01/drc 
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Tab 8 
DEE R. CHAMBER. -,..-/urW cuu 
SCOTT A. HAGEN (A4840) of 
RAY, QUINNEY & NEBEKER 
Attorneys for Plaintiff 
79 South Main Street 
P.O. Box 45385 
Salt Lake City, UL&:I O*±X*±D-I 
Telephone: (801) 532-1500 
IN THE SECOND JUDICIAL DISTRICT COURT OF WEBER COUNTY 
Sl.HJi 
/oOoo - -
FIRST SECURITY BANK OF UTAn. ex : 
Na t iona l , b a n k i n g a s s o c i a t i o n , 
AFFIDAV- 'JiiAivL^w 
Plaintiff, DUNCAN 
V Civ _, N. jjG^uio2 
DONALD SCHAUB, Judge Michael iv on 
Defer -7 * 
T
 Charles E. Duncan, being first duly sworn upon oath, 
testify as follows: 
1 *"'• *; :h-! * • " — • • ; ^ d e n 
Business Financial Center, a division u: Fii^L Secui±ty Bank of 
Utah, N'.A. (the "Bank") 
2 . - r - -:•• • - • - . 
the release of a iien the Ban* ht-tUl i <. ^  Colorado residence as 
security for a loan to Lever Logs Systems, Inc. ("Lpvpr Logs"). 
3. ? • • : : : :.• ; - i m e and 
correct copy of a "j-uil Waiver and Release of Lien,," which bears 
my signature on behalf of First Security. 
4 Exhibit "A" was executed in furtherance of our 
agreement to release the lien on the residence, which was built 
by our borrower, Lever Logs, in return for an $80,000 payment on 
the loan. 
5. It was the Bank's intent, however, not to 
discharge the remaining balance on the debt. 
DATED this ^T "" day of June, 1-994 
bMVJiinl 
£harles E. /'Dunc£ 
STATE OF UTAH 
COUNTY OF SALT LAKE 
ss. 
SUBSCRIBED AND SWORN to before me this Ztf11, 
1994. 
day of June, 
XsJi/lJuJo^ I j,-
Notary Public 
Residing at QCfdzif UXa-L 
My Commission Expires: 
382899 
1&"^~—"C^*v V 
2 \ *»£
T0N BlVD 
UT W4C1 j 
^Ofi SX?«SC5 fc 
t or M M J 
- 2 -
:A-
KNOW ALL MEN £Y i .vtiSEN'lS, Ui^L Lne undersigned, in 
consideration of full payment in the sum of EIGHTY THOUSAND DOLLARS 
AND 00/100*** ($80,000.00)**the receipt whereof is hereby 
acknowledged, and other valuable considerations and benefits to the 
undersigned accruing, do hereby waive, release and quit claim all 
liens, lien rights, claims or demands of every kind whatsoever 
which the undersigned now has, or may hereafter have relating to 
the real estate and the improvements thereon, situated in SAN 
MIGUEL COUNTY, COLORADO, AND described as: l.oT 35, TELLURIDE SKI 
RANCHES, on account of work and labor performed, and/or materials 
furnished in, to, or about the construction of any building above 
described, or any part thereof. The undersigned reserves 'all 
claims not related to the real estate improvements that Bank may 
have wi th Lever Loq Systems, Inc. 
IN WITNESS WHEREOF I/we have executed this instrument under seal 
this 22nd day c42 August, 19 91
 v 
FIRST SECURITY* BANK 
irles E. D'unci 
Vice President a* 
2 4 04 Washington Blvd. 
Ogden, Utah 84401 
Manager 
COUNTY O F ^ ^ ^ J 
The foregoing instrur 
Of August, 1991 by 
Witness my hand and 
r'":i! bef in i « 
O i l i C i a x ^ f c d j L . 
NOTARY PUBLIC 
JUDY L. MONCRIEF 
3369 No. 425 East 
N. Ogcten, UT 84414 
COMMISSION EXPIRES 
FEB. 1, 1932 
STATE OF UTAH 
Notary iPi tr~r y 
Tab 9 
DEE R. CHAMBbKb (3 /06) of 
RAY, QUINNEY & NEBEKER 
Attorneys for First Security Bank 
2404 Washington Boulevard #1020 
Ogden, Utah 84401 
(801) 621-0713 
IN THE SECOND JUDICIAL DISTRICT r o i i R T OF WEBER COUNTY 
r.nSTSECURIT. NK OF UTAH, 
N.A, a National Banking 
Association, 
Plaintiff, 
DONALD SCHAUB, 
Defendant. 
PLAINTIFF'S RESPONSE TO 
DEFENDANT'S FIRST 
REQUESTS FOR ADMISSIONS, 
INTERROGATORIES AND 
REQUESTS FOR DOCUMENTS 
I i il Ihi 9309001 f,?. 
Judge Iv on 
Plaintiff hereby responds to defendants first requests for admissions, 
interrogatories and requests for documents as fol lows: 
REQUESTS FOR ADMISSIONS 
1 . Admit that the Note, Exhibit T"Ar to the complaint, and the Guarantee, 
ExhihH " ered ii I 
temporary financing provided Lever Log Systems, or construction of the Connor 
residence at Telluride, Colorado 
Admit. 
PLAINTIFF'S RESPONSE TO 
DEFENDANTS FIRST REQUESTS... 
FSB v. Schaub 
Civil No. 930900162 
Page 2 
2. Admit that from and after the date of the Note, Exhibit "A" to the 
complaint, no funding was provided by plaintiff First Security Bank to Lever Log 
Systems, Inc., in respect the debt represented by said Note, or guaranteed by the 
Guarantee, Exhibit "B" to the complaint. 
Deny* Ha new loans were made evidenced &y this Note. However, the 
Guarantee applies t?y its terms to atl indebtedness of Borrowers, and edditional 
Indebtedness did occur, 
3. Admit that on the date of funding of the Small Business Administration 
loan represented by the Note, Exhibit "C" to the complaint, and the Guarantee, Exhibit 
"D" to the complaint, there was outstanding against the account of Lever Log 
Systems, Inc., with plaintiff First Security Bank, a substantial overdraft. 
Admit* 
4. Admit that proceeds of the Small Business Administration loan as 
represented by the Note, Exhibit "C" to the complaint, were used to discharge a pre-
existing overdraft against the account of Lever Log Systems, Inc., with plaintiff, First 
Security Bank. 
PLAINTIFF'S RESPONSE TO 
DEFENDANTS FIRST REQUESTS... 
FSB v. Schaub 
Civil No. 930900162 
Page 3 
Adiait #iat some loan procB&ds were used to discharge Lever Log Systems, Inc. 
5. Admit that on or about August 2 1 , 1991, plaintiff First Security Bank 
received $80,000.00 in discharge of sums . .oo ..«,..v..
 Ystems, I, 
construction of the Connor residence, Telluride, ColoratK-
Fir&t Security Sank did apply $80,000.00 to the $100,000 loan and released 
a tier* on certain real property In exchange for the payment, but First Security did not 
discharge Hie balance of the loan and specifically reserved aU other claims against 
Lever Log Systems, Inc. 
INTERROGATORIES 
INTEPC , .. ver Log 
Systems, Inc. for construction of the Connor residence, Telluride, Colorado. State the 
date of each advance. 
$ 100,000 on or about January 4,1991 • 
INTERROGATORY NO. 2: Identify all persons who participated in loaning said 
sums. 
PLAINTIFF'S RESPONSE TO 
DEFENDANTS FIRST REQUESTS-
FSB v. Schaub 
Civil No. 930900162 
Page 4 
Reed Dixon, now employed at West One Bank, Bountiful, Utah, Charles 
Duncan, Vfce President First Security Bank, Ogden, Utan. 
INTERROGATORY NO. 3: State the amounts of any overdraft on the account 
of Lever Log Systems, Inc. with plaintiff on the date of funding of the loan 
represented by the Note, Exhibit "C" to the complaint. 
4127,303,32 
INTERROGATORY NO. 4: State the amount of any such overdraft on the date 
of the making of the Note, Exhibit "C" to the complaint. 
$72,217,34, 
INTERROGATORY NO. 5: Identify all persons who had, or have, knowledge of 
said overdraft. 
Reed Dixon, loan officer j Charted -Duncan, Vice President, First Security Bank. 
INTERROGATORY NO. 6: State the amount, from the proceeds of the loan 
represented by the Note, Exhibit "C" to the complaint, actually made available to 
Lever Log Systems, Inc., for expenditure in its business. 
Ail funds were us&6 by Lever Log Systems, inc. 
PLAINTIFF'S RESPONSE TO 
DEFENDANTS FIRST REQUESTS 
FSB v. Schaub 
CI /il No. 930900162 
Page 5 
^ Q U E S T FOR DOCUMENTS 
i 
Ogden offices of plaintiff's counsel, Ray, Quinney & Nebeker, Please call to n lall ;e 
arrangements. 
VERIFICATION 
I, Charles Duncan, declare as fol lows: 
i . i am the Vice President of First Security Bank of Utah, N.A. and am u . > 
authorized to make this verification on behalf of First Security Bank of Utah, N.A. in 
the foregoing Plaintiff's Response to Defendant's First Requests for Admissions, 
Interrogatories and Request for Documents, I make this verification solely iri r11> 
capacity as an at ithorized agent of First Sect irit> r Bank of I Itah, N.A 
2 1 1 16 facts set forth il i it! ne Responses are within the knowledge of said 
corporation but not entirely within my personal knowledge; there is no one officer of 
said corporation who has personal knowledge of all such facts; and such facts have 
been assembled by authorized employees, agents, or counsel of said corporation. I 
am therefore informed and believe such facts to be true, 
| 
Executed under penali , ' I  perjury on Hie 7 "" dd'y of beptember, i y y j , ut 
Ogden, I Jtah 
FIRST SECURITY BANK OF UTAH *' 
Charfes Duncan, ^ice President 
PLAINTIFF'S RESPONSE TO 
DEFENDANTS FIRST REQUESTS. 
FSB v. Schaub 
Civil No. 930900162 
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) 
:ss. 
STATE OF UTAH 
COUNTY OF WEBER ) 
SUBSCRIBED and sworn to before me this v^(- day of September, 1993. 
•rSTSSV NOTARY PUBLIC 
• ' •^ iuj ibxN DEBRA CAREY 2*<M Washington Bivd 
Ogaen. utan 8*401 
i *- \ VLW_-«- •••«.• My Commission Expires 
* \ V 0 W V > ' * / Dec 9. 1995 
''-•^yrr*.y STATE OF UTAH i I 
Notary Public 
DATED this /o day of September, 1993. 
RAY, QUINNEY & NEBEKER 
Dee R. Chambers 
CERTIFICATE OF MAILING 
I hereby certify that on t h e ^ l Q j a y of September, 1993, I mailed a true and 
correct copy of the foregoing Plaintiff's Response to Defendants First Request for 
Admissions, Interrogatories and Request for Production of Documents, postage 
prepaid, to: 
E. Craig Smay 
505 East 200 South #400 
Salt Lake City, Utah 84102 
^ C/fr/^ /! 
Tab 
.r^s 
' ' "; • | _ v - u -
D E E R . CHAMBERS (A3 70 6) ai u I 
SCOTT A. HAGEN (A4840) of 
RAY, QUINNEY & NEBEKER 
Attorneys for Plaintiff 
79 South Main Street 
P.O. Box 45385 
Salt Lake City, Utah b*j.*±o-u 
Telephone: (801) 532-1500 
IN THE SECOND JUDICIAL DISTRICT COURT OF WEBER COUNTY 
SIAI-
- - -ooOoo-
FIRST SECURITY BANK OF UTAH, a : 
National banking association, 
: MEMukAINL^ iv, ^ , ^JPPORT OF 
Plaintiff, MOTION FOR SUMMAPY JUDGMENT 
v C i- .-. - . 
DONALD SCHAUB, Judg- Michael 1 Lyon 
Defends nt. 
Plaintiff First Security Bank of Utah,, N A. ("FSB") 
submits this memorandum of points and. authorities in support of 
i t s n t : t:i ::: i I f c: i si :i mma i: > judgn t en t . 
Statement of Undisputed Facts 
The following are material facts of this case as to 
in I 1 I  I "I I I I 1111 M i l l I I M ' X 1 S t IS ' 
.. or about January 4, 1 991, Lever Logs, Inc. 
("Lever Logs") executed a nor: - revolving note i!,FSB Note") 
proini si ng !::c pa ; 
interest at a variable rate. The FSB Note matured on 
February 10, 1991. (Hughes Affidavit, J 2.) A copy of the FSB 
Note is attached hereto as Exhibit "A." 
2. The maturity date of the FSB Note was extended to 
April 10, 1991, and then to July 2, 1991. fid., 5 2.) Copies of 
the modification agreements are attached as Exhibits ,fB,f and nC.fl 
3. On or about January 4, 1991, Defendant executed a 
continuing and unconditional guaranty ("FSB Guaranty"). (Id., 
5 3.) A copy of the FSB Guaranty is attached hereto as Exhibit 
"D." 
4. On or about March 16, 1991, Lever Logs obtained a 
Small Business Administration Loan ("SBA Loan") through FSB in 
the principal amount of $200,000. fid., 5 4.) This loan is 
evidenced by a promissory note ("SBA Note"), a copy of which is 
attached hereto as Exhibit "E." 
5. On or about March 14, 1991, Defendant executed a 
Small Business Administration Guaranty ("SBA Guaranty"). (Id., 
5 5.) A copy of the SBA Guaranty is attached thereto as Exhibit 
"F." 
6. Lever Logs is in default of the FSB Note and the 
SBA Note, having failed to make the payments as agreed. (Hughes 
Affidavit, 5 6.) 
7. Despite demand by Plaintiff, Donald Schaub has 
failed to make any payments of principal or interest under his 
guaranties. fid., 5 7.) 
-2-
Respite demand by Plaintiff, Donald Schaub has 
failed *^ make any payments of principal or interest under his 
he amount due and owing under the FSB Note is 
$20, Mi • °-' principal together with interest in th-- accrued amount 
. .- i f; I 3 1 
per diem. (Id.. * * 
h^re is r.~w i 1 ^ ->::d owing under the SEA N^t~e the 
through January 24, 1994 and $49,42 per -lie:: thereafter. 'LA--
i - > 
a? a result nf -renaanc _ i ^r^ :o pay his 
guaranties, First Security has been required to utilize attorneys 
"" * - * • - . - - . . * ~ - r n e y g , f e e s 
and c^io ,,. _ endeavvi , ± ^  ) 
Argument 
S U M M A R Y JUDGMENT MUST BE GRANTED BECAUSE FSB IS ENTITI »EE TO 
JUDGMENT AS A MATTER OF LAW ON THE UNDISPUTED FACTS. 
forthw.^ LLK pleadings, depositions, answers to 
interrogatories, and admissions on file, together with the 
material ta^t ai.„. Liidi
 L.i.~ hkniiitj party . t> t;i.titled :o judgment 
as a matter of law. Rule 56(c), Utah Rules of Civil Procedure. 
T h - : , . i i (j g m e n t:: :i s t: • :: f'"' j: :ii e i: :: a 11 I e j: ] e a d i i i g s '"  t : 
- 3 
determine whether the evidence should be heard by the trier of 
fact. Reagan Outdoor Adv., Inc. v. Lundaren. 692 P.2d 776, 779 
(Utah 19 84) . In response to a motion for summary judgment, the 
non-moving party may not merely rest on the allegations in the 
pleadings, but must come forward with evidence of genuine issues 
of material fact. Id.; Celotex Corp. v. Catrett, 477 U.S. 317, 
106 S.Ct. 2548, 2552 (1986). If the evidence presented is such 
that no reasonable jury could find in favor of the non-moving 
party, the court should decide the issue as a matter of law. 
Evans v. GTE Health Systems, Inc., 857 P.2d 974, 976 (Utah App. 
1993). In this case, the material facts are undisputed and 
plaintiff is entitled to judgment as a matter of law. 
II. THE GUARANTIES ARE ENFORCEABLE AGAINST SCHAUB AS A MATTER OF 
LAW. 
It is undisputed that Schaub signed the written 
guaranties attached hereto as Exhibits "D" and "F," and that in 
so doing guaranteed the payment of obligations which are now due 
and owing. (Facts, 11 3, 5.) Accordingly, FSB has established 
its prima facie case for enforcement of the FSB Guaranty and SBA 
Guaranty and is entitled to judgment as a matter of law unless 
Schaub raises a genuine issue of material fact with respect to 
his affirmative defenses. As explained below, however, Schaub's 
defenses to enforcement fail as a matter of law. Therefore, FSB 
is entitled to summary judgment. 
-4-
A. SCHAUB'S DEFENSE OF IMPAIRMENT OF COLLATERAL FAILS 
AS A MATTER OF LAW BECAUSE SCHAUB EXPLICITLY 
WAIVED THIS DEFENSE. 
Under Utah law and Federal law, the defense of 
impairment of collateral may be waived in the guaranty itself. 
Continental Bank £ Trust v. Utah Security Mortgage, 701 P.2d 1095 
(Utah 1985); Seftel v. Capital City Bank, 767 P.2d 941, 947 (Utah 
App. 1989)(citing United States v. New Mexico Landscaping, Inc., 
785 F.2d 843, 847 (10th Cir. 1986)). 
In this case, the FSB Guaranty states as follows: 
Guarantors authorize [FSB], without notice to or 
further consent by Guarantors, and without affecting 
their liability under this agreement, from time to time 
in whole or in part to: . . . (b) take and hold 
security for the payment of this guaranty or the 
indebtedness guaranteed, and exchange, surrender, 
compromise, release, enforce, waive, release or deal 
with such security in any manner [FSB] deems necessary, 
whether this security was provided by Borrowers or 
Guarantors, or any one of them . . . . 
(Exhibit "B," % 6.) This provision clearly constitutes a waiver 
of the defense of impairment of collateral. The language is very 
similar to that of the guaranty in Seftel, supra. which stated 
that the guarantors "consent to the substitution, exchange, or 
release of all or any part of the collateral. . . . " 767 P.2d at 
947. See also Continental Bank, 701 P.2d at 1097 (similar 
language held to constitute a waiver of defense of impairment of 
collateral). Consequently, Schaub has no defense of impairment 
of collateral under the FSB Guaranty. 
Furthermore, the SBA Guaranty states the following: 
-5-
The Undersigned hereby grants to Lender full power, in 
its uncontrolled discretion and without notice to the 
undersigned, but subject to the provisions of any 
agreement between the Debtor or any other party and 
Lender at the time in force, to deal in any manner with 
the Liabilities and the collateral, including, but 
without limiting the generality of the foregoing, the 
following powers: 
• * * 
(d) To consent to the substitution, exchange, or 
release of all or any part of the collateral, 
whether or not the collateral, if any, received by 
Lender upon any such substitution, exchange, or 
release shall be of the same or of a different 
character of value than the collateral surrendered 
by Lender; 
• * * 
The obligations of the Undersigned hereunder, and 
the rights of Lender in the collateral, shall not be 
released, discharged or in any way affected, nor shall 
the Undersigned have any right against Lender: . . . by 
reason of the fact that the value of any of the 
collateral . . . may not have been correctly estimated 
or may have changed or may hereafter change; nor by 
reason of any deterioration, waste, or loss by fire, 
theft, or otherwise of any of the collateral, unless 
such deterioration, waste, or loss be caused by the 
willful act or willful failure to act of Lender. 
(Exhibit "D.") This language, if anything, is even broader than 
that of the FSB Guaranty. It is more than sufficient to 
constitute a waiver of the defense of impairment of collateral. 
In fact, the Seftel court apparently considered the very same SBA 
language in finding that the defense of impairment of collateral 
was waived as a matter of law. Seftel, 767 P.2d at 947 
(affirming summary judgment). 
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For these reasons, Schaub's defense of impairment of 
collateral fails as a matter of law with respect to both 
guaranties. 
B. SCHAUB'S FRAUD DEFENSE TO THE SBA GUARANTY FAILS 
BECAUSE FSB HAD NO DUTY TO ADVISE SCHAUB AS TO 
LEVER LOGS' FINANCIAL CONDITION. 
In support of his defense of fraudulent inducement, 
which is alleged only as to the SBA Guaranty, Schaub claims that 
FSB concealed Lever Logs' alleged insolvency from Schaub at the 
time Schaub executed the SBA Guaranty, and that FSB advised 
Schaub that the SBA Guaranty was a "bookkeeping formality." 
(Defendant's Answers to Interrogatories, KK 3,6.) These 
allegations are insufficient to prevent enforcement of the SBA 
Guaranty. 
First, the statement that the guaranty was a 
"bookkeeping formality" is insufficient to make out the defense 
of fraudulent inducement. In First Security Bank v. Gaige, 115 
Idaho 172, 765 P.2d 683, 686 (Idaho 1988) the Idaho Supreme 
Court, in affirming summary judgment for the bank, declared that 
nearly identical language ("mere formality") was insufficient as 
a basis for a fraud defense. 
Secondly, Schaub expressly waived any defense based on 
an incorrect statement of the financial condition of Lever Logs. 
The SBA Guaranty states the following: 
The obligations of the Undersigned hereunder, and 
the rights of Lender in the collateral, shall not be 
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released, discharged or in any way affected, nor shall 
the Undersigned have any rights against lender: . . . 
by reason of the fact that the . . . financial 
condition of the Debtor or of any obligor under or 
guarantor of any of the collateral, may not have been 
correctly estimated or may have changed or may 
hereafter change. 
(Exhibit "D.") In light of this clear language, Schaub may not 
defend by asserting that he relied on FSB's opinion, whether or 
not it was expressed, of Lever Logs' financial condition. 
Thirdly, under Utah law, a claim of fraud may not be 
premised on a failure to disclose absent some special 
relationship between the parties that gives rise to an 
affirmative duty. DeBry v. Valley Mortgage Co., 835 P.2d 1000 
(Utah App. 1992). As the DeBry court stated: "A duty to speak 
'will not be found where the parties deal at arm's length, and 
where the underlying facts are reasonably within the knowledge of 
both parties. Under such circumstances, the plaintiff is obliged 
to take reasonable steps to inform himself, and to protect his 
own interests.'" 835 P.2d at 1007 (quoting Sugarhouse Finance 
v. Anderson, 610 P.2d 1369, 1373 (Utah 1980)). In this case, the 
"underlying facts" clearly were known to Schaub at least as well 
as to FSB. After all, it was Schaub, not FSB, who was a 
principal of Lever Logs. Surely FSB has no duty to advise the 
borrower's officers of the borrower's financial condition. See 
Continental Bank v. Everett, 964 F.2d 701, 703-04 (7th Cir. 
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1992)(lenders have no duty to provide information concerning the 
borrower to guarantors). 
For these reasons, Schaub's defense of fraudulent 
inducement fails. 
C. THE SBA GUARANTY WAS SUPPORTED BY CONSIDERATION. 
Schaub also argues that the SBA Guaranty was not 
supported by consideration. (Answer, Fifth Defense.) 
It is undisputed that Schaub executed the SBA Guaranty 
two days prior to the provision of the SBA loan. The making of 
the loan, therefore, was adequate consideration for the personal 
guaranty. Boise Cascade Corp. v. Stonewood Development Corp., 
655 P.2d 668 (Utah 1982) (per curiam) (extension of credit to 
borrower adequate consideration for guaranty). Accordingly, the 
defense of lack of consideration fails as matter of law. 
D. THE DEFENSE OF PAYMENT FAILS BECAUSE THE DOCUMENTS 
SHOW THERE WAS NO COMPROMISE AND THE AMOUNT PAID 
WAS INSUFFICIENT. 
It is undisputed that an $80,000 payment was made on 
the FSB Note, but that the balance at the time was in excess of 
$100,000. Furthermore, the "Release of Lien" executed by FSB 
explicitly reserved the right to seek the remainder of the loan 
from Lever Logs and, by implication, from Schaub. Consequently, 
there is no evidence of a compromise and pay off, and this 
defense does not prevent summary judgment. 
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Conclusion 
FSB has established a prima facie case for Schaub's 
liability as a guarantor of both the FSB Note and the SBA Note. 
Furthermore, none of Schaub's asserted defenses has any merit. 
Accordingly, FSB is entitled to summary judgment for the amounts 
alleged in the Complaint and supported by the Affidavit of 
William R. Hughes. 
DATED this 1% day of April, 1994. 
RAY, QUINNEY & NEBEKER 
ns^^4^^^ —-
Dee R. Chambers 
Scott A. Hagen 
Attorneys for First Security Bank 
of Utah, N.A. 
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IN THE SECOND JUDICIAL DISTRICT COURT OF WEBER COUNTY 
• • • • • • • • • • • • • • • • • • • • • • • • • a * * * * * * * * 
FIRST SECURITY BANK OF UTAH, ) 
National Banking Association, ) 
Plaintiff, ) 
vs. ) RESPONSE TO MOTION 
) FOR SUMMARY JUDGEMENT 
DONALD SCHAUB, ) 
) Civil No. 930900162 
Defendant, ) 
) Judge Michael D. Lyon 
• • • • • • • • a * * * * * * * * * * * * * * * * * * * * * * * * 
Facts 
First Security Bank of Utah sues in this matter to collect 
$114,097.53 and $212,220.45, respectively as of January 5, 1993, on 
loans of $100,000.00 and $200,000.00 to one Lever Log Systems, Inc. 
The second loan, designated the "SBA loan", was guaranteed by the 
Small Business Administration. The borrower has not been joined. 
The defendant is an individual, a recent employee of Lever Log 
Systems, persuaded to sign guarantees of the loans upon the 
representation the guarantees were "mere formalities". 
It now appears from Plaintiff's Responses to Interrogatories 
and Requests for Admission that, prior to initiation of the suit, 
and pursuant to a "Final Resolution Agreement", the first loan (the 
"FSB loan") was paid. It further appears that on the date the SBA 
loan was made, purportedly to provide Lever Log Systems capital for 
future projects, the Bank knew, but concealed from defendant, that 
the borrower was indebted to the Bank for substantially all of the 
proceeds of the loan, and was insolvent. The proceeds of the loan 
were immediately consumed by the Bank. The loan/guarantee 
transaction paid the Bank with SBA funds what the Bank could not 
otherwise collect from Lever Log Systems, and substituted defendant 
as the debtor. The Bank's representation in obtaining the 
guarantee that it had obtained security on assets of Lever covering 
the full amount of the loan turns out to have been false, insofar 
as the action seeks the whole amount of the loan with interest. 
The Bank now seeks Summary Judgment, on the basis of its 
reading of the law with respect to its interpretation of the 
defenses. The Bank asserts generally that the defense it 
designates "impairment of collateral" has been waived, that the 
defense of fraud will not lie because it had no duty to advise 
defendant that the SBA loan would only repay the Bank an existing 
indebtedness and create an immediate debt for defendant, that there 
was consideration for the SBA loan in the "credit" provided Lever 
Log Systems, and that the Bank, in providing a "Release of Lien" 
for the FSB loan, preserved some right against "Lever Logs and, by 
implication - - - Schaub". 
Payment of the FBS Loan 
The Bank admits that, pursuant to a document entitled "Final 
Resolution Agreement", it received $80,000.00 in payment on the FSB 
loan, which had been made to Lever Log Systems to construct a 
residence at Telluride, Colorado. The Bank then provided a Release 
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of Lien on the residence. Plaintiff's Response to Defendant's 
First Requests for Admissionsf September 9, 1993. Memorandum in 
Support of Motion for Summary Judgment at 9. It nevertheless 
assets that "the documents show there was no compromise" and "the 
Release of Lien executed by FSB explicitly reserved the right to 
seek the remainder of the loan from Lever Logs and, by implication, 
from Schaub". It neglects, however, to provide the referenced 
documents. 
The Bank's allegations about the effects of the "documents" 
cannot be responded to or resolved without the documents. Whether 
there has been a preservation of rights against Lever Log Systems, 
and whether there can be such a reservation "by implication", is a 
question solely of what the "documents" say. The motion with 
respect to the FSB loan must be denied on the present record. 
Fraud, Lack of Consideration, "Impairment of Collateral" 
It seems odd for the Bank to address a defense of "impairment 
of collateral", as it appears unlikely that the Bank obtained any 
substantial collateral for the SBA loan. Apparently, the Bank now 
claims that Lever Log Systems made no payments on the loan, and 
that essentially the full amount of principal and interest is due. 
It does not appear that there could have been any substantial 
collateralization of the loan. 
The gravamen of the defense in that case is the allegation -
which the Bank apparently does not deny - that the Bank represented 
that it had fully secured the SBA loan with assets of Lever Log 
Systems. See Defendant's Response to Plaintiff's Interrogatories, 
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July 9, 1993. Such a statement is fraudulent if it leads the 
recipient to enter into a guarantee obligation upon the assumption 
that the debtor has resources with which to pay, and that 
appropriate steps have been taken to assure payment. The 
fraudulent nature of the statement would not be altered by any 
alleged waiver in the guaranty document of the defense of 
impairment of collateral. If the alleged waiver is procured by 
fraudf it has no affect. 
Here the Bank admits that when the SBA loan was made there 
existed overdrafts on Lever Log System's account with the Bank 
aggregating the bulk of the loan proceeds. Plaintiff's Response to 
Defendant's First Requests for Admissions, Interrogatories and 
Requests for Documents, September 9, 1993. While the Bank now 
insinuates that defendant was a "principal" of Lever Log Systems, 
who should have known the status of the company's account, it 
offers no substantiation of this claim, and, in fact, knows better. 
Defendant had been recently employed by Lever Logs as a salesman 
(Defendant's Response to Plaintiff's Requests for Admission, 
Interrogatories and Request for Production of Documents, July 9, 
1993), and the Bank knows from its own records that the only 
persons who had access to the account were the president of Lever 
Logs, one Gary Lever, and his personal assistant. That defendant 
was given the title of "secretary" appears to have been entirely 
gratuitous. 
Having failed to advise defendant of the borrower's debt to 
the Bank, the Bank then, by the statement about collateral, lead 
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defendant to believe that the borrower had assets with which to 
cover the borrowing. In factf nearly the whole proceeds of the 
loan were immediately consumed by the Bank (Plaintiff's Response, 
supra), and there was no substantial collateral, leaving defendant 
immediately exposed on the guarantee. 
As to this, the Bank says that it had no duty to advise 
defendant of the borrower's financial straits, and therefore can't 
be liable for fraud. It cites DeBry v. Valley Mortgage Co., 835 
P.2d 1000 (Utah Apps. 1992) for the proposition that where both 
parties have equal access to the information, there is no duty to 
inform absent a special relationship. 
DeBry, however, recites a number of circumstances in which the 
duty to inform exists. It cites with approval, for example, Peck, 
Inc. v. Liberty Federal Savings Bank, 766 P.2d 928 (N.M. Apps. 
1988), in which a^bank advised a contractor that a construction 
loan to the bank's customer had been funded, and that the 
contractor should submit draws on the loan to the bank. The 
contractor commenced construction of the customer's project. In 
fact, the bank knew, but did not advise the customer, that proceeds 
of the load had been improperly drawn down. The construction 
performed before discovery improved the bank's collateral position. 
The New Mexico Court found a clear duty to disclose. 
Under both Peck and DeBry, for the Bank to allow defendant to 
believe that Lever Log Systems was receiving substantial loan 
proceeds with which to carry on its business, and that Lever had 
fully collateralized the loan, knowing that Lever would receive 
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little, if anything, and that collateral could not be obtained, so 
that defendant entered into an arrangement by which the Bank 
improved it's collection position, created a plain duty of 
disclosure. The gravamen of the fraud is the same in both cases: 
allowing a third party to believe that loan funds would be 
available, when, in fact, they had already been consumed, and in 
reliance thereon to make a commitment advantageous to the bank. 
Peck makes clear that in such cases the question of the bank's 
duty to the uninformed third party must be submitted to the trier 
of fact. 
The defense of fraud is entirely appropriate in this case, 
and, because of the nature of the fraud, so is the defense of lack 
of consideration. 
The Bank asserts that consideration exists in this case 
because the Bank lent credit to Lever Log Systems as part of the 
transaction which included the guarantee. It cites Boise Cascade 
Corp. v. Stonewood Development Corp., 655 P.2d 668 (Utah 1982). 
Boise Cascade, however, simply adopts the rule of Gelco IVM 
Leasing Co. v. Alger, 494 P.2d 501 (Wash. Apps. 1972). The Bank 
obviously has not read Gelco. 
Gelco points out that "if the guaranty contract is made 
independently of the main debt, it must have a separate and 
distinct consideration and, accordingly, a past transaction or 
executed consideration will generally not support a contract of 
guaranty." 494 P.2d at 503. Here, the allegation, not seriously 
denied, is that the transaction by which the Bank claims to have 
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lent credit to Lever Log Systems was actually one in which the Bank 
paid itself to cover Lever's existing overdrafts. Any actual 
lending to Lever occurred in the past when Lever overdrafted its 
account. Th£re was little or no new lending of creditf and 
certainly not the one represented to defendant. 
Under GejLco, adopted by Boise Cascade, the actual transaction 
denominated t|he "SBA loan" lacked the consideration represented, 
because the actual lending to Lever Log Systems was past. No new 
consideration was provided in the transaction of which the 
guarantee was part. 
Conclusion 
Summary Judgment in the circumstances is entirely improper. 
On the surface, the "FSB loan" has been paid. The Bank has failed 
to produce any "documents" which it claims constitute an exception. 
Further, it is pl^in that facts may well exist indicating both 
fraud in the Inducement of the guaranty of the "SBA loan", as well 
as wholesale Lack of consideration for the guaranty. The Bank's 
Motion must bie denied. 
ft DATED THIS A-^ day of June, 1994. 
E. Craig Smay\ 
Attorney for Defendant 
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IN THE SECOND JUDICIAL DISTRICT COURT OF WEBER COUNTY 
* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
FIRST SECURITY BANK OF UTAH, 
National Banking Association, 
Plaintiff, 
vs. ) AFFIDAVIT 
DONALD SCHAUB, 
Civil No. 930900162 
Defendant, 
Judge Michael D. Lyon 
* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
Donald V. Schaub, being first duly sworn upon oath, deposes 
and says: 
1. I am the defendant herein. 
2. In early 1991, I was a new employee of Lever Log Systems, 
Inc., holding the position of salesman. 
3. I was then asked to sign, and did sign certain loan 
documents attached to the Complaint herein, on behalf of Lever Log 
Systems as "Secretary", because I was told that the documents 
required the signatures of two officers of the corporation. 
4. I did not then, or thereafter, have any ownership of 
Lever Log Systems, Inc., or any management authority oVer its 
affairs. 
5. I did not then, or thereafter until the demise of Lever 
Log Systems, have access to, or knowledge of, its accounts with 
First Security Bank, N.A., or any other bank. 
6. I was advised in executing such documents, by Mr. Charles 
Duncan and Mr. Reed Dixon of First Security Bank, N.A., that the 
two loans represented by such documents were fully collateralized 
with available assets of Lever Log Systems. 
7• The purpose of the loan represented by Exhibit "CM to the 
complaint was to obtain future working capital for Lever Log 
Systems. I was not advised, and did not know, at the, time of 
execution of the document, Exhibit "C" to the complaint (the "SBA 
loan"), or the guarantee in connection therewith, that Lever Log 
System was then indebted to First Security Bank, N.A., in a sum 
nearly the amount* of the loan, and that proceeds of such loan would 
be used immediately almost exclusively to re-pay the bank, rather 
than as future capital. Had I known I would have refused to 
execute the loan or guarantee documents. 
Further affiant sayeth not. 
Dated This /£ day of July, 1994. ^ 
<6onald Schaub 
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STATE OF UTAH ) 
ss: 
COUNTY OF SALT LAKE ) 
. On t h i s JXj^day of J i J u ^ 1994, before me cJfl/ii. 
tixpLer^ , a notary publ ic , personally appeared J)/)n,c \<H SV/^acch personal ly known to me to be the person whose name i s subscribed to 
t h i s instrument f and acknowledged tha t [he] [she] J^ fchey-jj executed 
the same. 
SEAL 
NO 1 !^^ PUBLIG_l lJ 
NOTARY PUBLIC 
JANE CYPHER 
1492 W. Meadowtoop Rd. 
Park City, Utah 84060 
My Commission Expires 
November 1,1996 
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